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I. INTRODUCTION

1. In this Notice of Apparent Liability for Forfeiture (“NAL”), we find that SBC
Communications, Inc. (“SBC”) has apparently will fully and repeaedly violated one of the
conditions that the Commisgonimpaosed pusuant to its approval of the merger application o
Ameritech Corp. (“Ameritech”) and SBC.! In particular, it appeasthat SBC? fail ed to dffer
shared transport in the former Ameritech states® uncer terms and condtions substantially simil ar
to those that it offered in Texas as of August 27, 1999jn violation d the SBC/Ameritech Merger
Order. Based upon ou review of the facts and circumstances surroundng this matter, we find
that SBC is apparently liable for aforfeiture in the amourt of six milliondallars ($6,000,000.00

II. BACKGROUND
2. SBC isan incumbent locd exchange carier (ILEC) that provides local telephore

servicein 13states, including Arkansas, Kansas, Misouri, Oklahoma, Texas, California,
Nevada, Illinais, Michigan, Indiana, Ohio, Wisconsin, and Conredicut. At the end of 1999,

! Appli cations of Ameritech Corp., Transferor, and 8C Comnunications, Inc., Transferee For

Consent to Transfer Control of Corporations Holding Commisson Licenses andLines Pursuart to Sedions 214 and
310(d) of the Comnunications Act and Parts 5, 22, 24, 25, 63, 90, 95, and 101 of the Commisson’s Rules,
Memorandum Opinion and Order, 14 FCC Red 14712(1999) (* SBC/Ameritech Merger Order” ), revased in pat
on aher grounds, Association of Communications Enterprisesv. FCC, 235F.3d 62 (D.C.Cir. 2001).

2 SBC refersto SBC Communicaions, Inc. and all it s affili ates, including itsincumbent LECs.

3 Throughout this NAL, we refer to the states located in Ameritech’ sterritory prior to Ameritech’s

merger with SBC as “the former Ameritech states.” These states are: 1lli nois, Indiana, Michigan, Ohio, and
Wisconsin. See SBC/Ameritech Merger Order, 14 FCC Red at 14719, | 6.
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SBC served nearly 60 millionlocd exchange accesslinesin its 13-state region, and served
customersin 23courtries.* SBC also providesin-regioninterLATA, wireless Internet access
out-of-regioninterLATA, cable and wirelesstelevision, and dredory pulishing services.® In
2000,SBC had total operating revenues of more than $51 lilli on®

3. In the SBC/Ameritech Merger Order, the Commisson approved li cense transfers
to SBC subjed to severa conditions that were first proff ered by the gpli cants and then
incorporated into the Merger Order as an expresscondtion d the grant of approval.” One
condtionrelated to SBC' s provision d shared transport in the former Ameritech states.
Paragraph 5 of the merger conditions gates that:

Within 12months of the Merger Closing Date (but subject to state
commisson approval and the terms of any future Commission orders
regarding the obligationto provide unbunded locd switching and shared
transport), SBC/Ameritech shall offer shared transport in the
SBC/Ameritech Service Areawithin the Ameritech States under terms and
condtions, other than rate structure and price, that are substantially similar
to (or more favorable than) the most favorable terms SBC/Ameritech doffers
to telecommunications carriersin Texas as of August 27, 1999°

4. On April 12, 2001 the Enforcement Bureau drected SBC to submit asworn
written responseto aseries of questionsrelating to SBC's compliancewith paragraph 560f the
merger condtions.” SBC filed its resporses on May 2, May 14, and July 23, 2001.*° Based on
SBC' s resporses, we anclude below that SBC apparently violated this condtion in each of the
five former Ameritech states by refusing to offer shared transport to be used to provide intraLATA
toll.

4 SBC Communications Inc. 1999 Annual Report at 6 (*SBC 199 Annual Report”). Inits 2000

Annud Report, SBC reported that itstotal accesslinesincreased by approximately 1% from the previous year. SBC
Comnunications Inc. 2000 Annual Report at 7 (“SBC 2000 Annual Report”).

> SBC 1999Annual Report at 4. Seealso SBC 2000 Annual Report at 33-34.
6 SBC 2000Annual Report at 4.

! SBC/Ameritech Merger Order, 14 FCC Rcd at 14954 1584

8 SBC/Ameritech Merger Order, 14 FCC Rcd at 1502324, Appendix C, 1 56.

9 Letter from David H. Solomon, Chief, Enforcement Bureau, FCC, to Cassandra Carr and Sandra

L. Wagner, SBC Teleommunicdions, Inc., dated April 12, 2001.

10 Letter from Sandra L. Wagner, SBC Telecommunications, Inc., to Warren Firschein, Attorney,

Market Disputes Resol ution Division, Enforcement Bureau, FCC, dated May 2, 2001 (“May 2 Resporse”); Letter
from Sandra L. Wagner, SBC Telecommunicaions, Inc., to Warren Firschein, Attorney, Market Disputes
Resolution Division, Enforcement Bureau, FCC, dated May 14, 2001 (*May 14 Response”); Letter from Christopher
M. Heimann, SBC Telemmmunicaions, Inc., to Suzanne Tetreault, Asgstant Chief, Enforcement Bureau, FCC,
dated July 23, 2001 (“July 23 Response”). Seealso Letter from Sandra L. Wagner, SBC Telecommunications, Inc.,
to David H. Solomon, Chief, Enforcement Bureau, FCC, dated October 10, 2001 (“October 10 Letter”), which
includes an attachment that “ summarizes the evidence presented” in prior submissons and meetings.
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1. DISCUSSION

5. Under section 503b) of the Act, any personwho is determined by the
Commisgonto have will fully or repeatedly fail ed to comply substantially with the terms and
conditions of any license, permit, certificate, or other instrument of authorizationissued by the
Commisson, shall be liable for aforfeiture penalty.!* In order to impase such aforfeiture
penalty, the Commisson must issue anatice of apparent liabili ty, the notice must be recaved,
and the person against whom the natice has been issued must have an oppatunity to show, in
writing, why no such forfeiture penalty shoud be imposed.*? The Commisson will then issie a
forfeitureif it finds by a preporderance of the evidencethat the person hes violated the Act or a
Commissonrule®® As st forth in more detail below, we @nclude under this gandard that SBC
is apparently liable for aforfeiture for its apparent violations of the Merger Order.

6. The fundamental issuein thisinvestigationis whether SBC, as required by
paragraph 56 d the merger condtions, has off ered shared transport in the Ameritech states on
terms “substantially similar to (or more favorable than)” the most favorable terms it offered in
Texas as of August 27, 1999.Based onthe fads st forth below, we find that it apparently has
not. Wefindthat in ead o the five former Ameritech states, SBC has apparently violated its
obli gations under the paragraph 56condtion, and that this apparent fail ure to comply is
apparently will ful and repeated.'* We propose aforfeiture in the anourt of six million ddlars.

A. Apparent Violations of the Merger Conditions

7. Thisinvestigation hes focused onSBC’ s compliance with paragraph 56 d the
merger condtions with resped to ore particular asped of SBC's dhared transport offerings — the
use of the shared transport UNE to route intraLATA toll cals. As described more fully below,
subsequent to the dfedive date of the merger condtions, SBC apparently attempted to restrict or
prohibit the use of shared transport for routing intraLATA toll calsin the Ameritech states.

SBC asrtsthat the restrictions it sought to impaose ae not lessfavorable than its August 27,
1999 dfering in Texas. We disagree. On August 27, 1999SBC had at least two
interconredion agreements in Texas pursuant to which it offered CLECs the option d using
shared transport to route intraLATA toll cdls, withou restriction, ketween their end user
customers and customers served by SBC. In the Ameritech states, by contrast, SBC has oppased

1 47U.S.C. § 503(b); 47 C.F.R. § 1.80(a).
12 47U.S.C. § 503(b)(4); 47 C.F.R. § 180(f).
13 See e.g. Tuscola Broadcasting Co., Memorandum Opinion and Order, 76 FCC 2d 367 371(1980)

(applying preponderance of the evidence standard in reviewing Bureau level forfeiture order). Cf. 47U.S.C. §
312d) (assgning burden of proof in heaings to Commission).

14 The term “willful” means that the violator knew it was taking the adion in question, irrespedive

of any intent to violate the Commission’srules, and repeaed means more than once. SeeSouhern California
Broadcasting Co., Licensee Radio Sation KIEV(AM) Glendde, Calif ornia, Memorandum Opinion and Order, 6
FCC Rcd 4387 4387-88, 15 (1991); seealso Liabhility of Hale Broadcasting Corp. Licenseeof Radio Sation WMTS
Murfreesboro, Tennessee Memorandum Opinion and Order, 79 FCC 2d 169 171, 15 (1980). Furthermore, a
continuing violation is “repeaed” if it |asts more than one day. Souhern California Broadcasting Co., 6 FCC Red
at 4383, 15.
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cariers’ requests for agreements that would permit them to use shared transport for intraLATA
toll traffic.'®> Thus, it appeas that SBC has violated paragraph 56 & the merger conditions.

8. SBC disputes that it was off ering shared transport for routing intraLATA call s
pursuant to the agreements that werein place in Texas on August 27, 1999*° Thus, we review
here the fads abou SBC's Texas off ering.

9. At the beginning of 1999 at least two CLECsin Texas, Sage Teleoom, Inc.
(Sage) and Birch Telecom of Texas, Ltd. (Birch), were using shared transport purchased from
SBC to routeintraLATA toll cdls between their end wser customers and customers srved by
SBC." In April 1999, hevever, SBC natified CLECs that it intended to put an end to such use
of shared transport once intraLATA dialing parity was implemented.*® SBC informed CLECs
that in the future, intraLATA toll cdlswould be routed off the SBC network to anonSBC
tandem switch, and then back again to the SBC network.'® In ather words, oncedialing parity
was implemented, shared transport could nolonger be used to route intraLATA toll cdls end-to-
end between CLEC and SBC customers.

10.  Sage and Birch objected to this new plan, and fil ed complaints with the Public
Utility Commisson d Texas all eging that SBC' s plan would violate their interconredion
agreements.?’ SBC aserted that, to the mntrary, the interconnedion agreements provided that
shared transport could be used for end-to-end routing of intraLATA toll cdlsonly until the
implementation o intraLATA dialing paity, and that SBC’ s propased routing change therefore

15 SeeMay 2 Response, Sworn Statement of Deborah A. Golden at 1 and Exhibit 1.

16 See e.g., May 2 Response, Sworn Statement of Michad C. Auinbauh, response to question 4.

1 SeeComplaint of Birch Teleam of Texas, LTD., L.L.P. and Alt Comnunications, L.L.C. Against

Souhwestern Bell Telephore Company For Refusal to Provide IntraLATA Equal AccessFunctionality, and
Complaint of Sage Teleaom, Inc. Against Souhwestern Bell Telephore Company For Violating Unbundled Network
Elements Provisions of the Interconnedion Agreament, Arbitration Award, Docket Nos. 20745 and 20755 (Pub.
Util. Comm' n of Texas, Nov. 4, 199) (“Texas Arbitration Award”) at 9; seealso Complaint Of Sage Teleaom, Inc.
Against Souhwestern Bell Telephore Compary For Violating Unbunded Network Elements Provisions Of The
Interconnedion Agreament, Complaint, Docket 20755at 3 (Pub. Util. Comm'n of Texas, filed Apr. 16, 1999); and
Complaint Of Birch Telecom O Texas, Ltd., L.L.P. And ALT Comnunications, L.L.C. Against Southwestern Bell
Telephore Company For Refusal To Provide IntraLATA Equd AccessFunctionality, Complaint, Docket No. 20746
at 3 (Pub. Util. Comm' n of Texas, filed Apr. 15, 1999). Those cariers used shared transport to provide dl of the
necessary transmission and routing between the two customers' end offices. We refer to this arrangement in this
order as “end-to-end” routing of intraLATA toll cdls.

18 May 2 Resporse, Sworn Statement of Michad C. Auinbauh at Exhibit A (“Accessble Letter,”
dated April 6, 1999).
19 SeeTexas Arbitration Award at 9. Thiswould have resulted in intraLATA toll cdls being routed

in the same way asinterLATA cdls.

20 Complaint Of Sage Teleam, Inc. Against Southwestern Bell Telephore Compary For Violating

Unbunded Network Elements Provisions Of The Interconnedion Agreament, Complaint, Docket No. 20755(Pub.
Util. Comm' n of Texas, filed Apr. 16, 1999); and Complaint Of Birch Telecom O Texas, Ltd., L.L.P. And ALT
Comrunications, L.L.C. Against Souhwestern Bell Telephore Compary For Refusal To Provide IntraLATA Equal
AccessFunctiondity, Complaint, Docket 20745(Pub. Util. Comm'n of Texas, filed Apr. 15, 1999).
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did na conflict with the ayreements.?* SBC’s obli gations under paragraph 56 & the merger
conditions hinge on which of these partiesis corred abou the scope of SBC's Texas offering, as
establi shed by its interconnedion agreanents. In considering thisisaue, we have the benefit of
the fad that the Texas PUC has aready resolved this dispute between the parties.

11.  In November 1999,an arbitration panel of the Texas PUC issued an order
rgjeding SBC’ s arguments and ruling that SBC’ s agreements with Sage and Birch require SBC
to provide shared transport for routing intraLATA toll traffic regardlessof whether dialing parity
has been implemented.?? The full PUC shortly theredter approved the Texas Arbitration
Award.?® Thus, the Texas PUC has interpreted agreements that werein placeon August 27,
1999as off ering CLECs the abili ty to use the shared transport UNE to route intraLATA toll cdls
end-to-end, without the restrictions that SBC sought to impose in the Ameritech states.?*

12.  While amitting that the Texas Arbitration Award has not been modified,
reversed, o overruled,?® SBC apparently disagrees with the Texas PUC’ s dedsion, asit raises
arguments in its resporse to the Bureau’' s LOI that were dready expresdy considered and
rejected by the Texas PUC.?® Given the spedal expert pasition d the Texas Commissionin
interpreting Texas interconnection agreements, we acept the interpretation set forth in the Texas
Arbitration Award, and reject SBC' s attempt to persuade us to take adifferent view.?’

2 Texas Arbitration Award at 5-6; seealso May 2 Resporse, Sworn Statement of Michad C.

Auinbauh, Response to Question 4.

= Texas Arbitration Award, supra n.19. We note that the Texas Arbitration Order phrased the issue

in terms of whether the interconnedion agreements allowed SBC, post-dialing parity, to route intraLATA toll cdls
in the same way asinterLATA toll cdls. Thisisequivalent, however, to the question of whether SBC could, asit
proposed, stop providing shared transport end-to-end and instead route intraL ATA toll cdls off the SBC network to
anon-SBC tandem switch, and then badk again to the SBC network. Seenote 21, supra.

2 Complaint Of Sage Teleam, Inc. Against Southwestern Bell Telephore Compary For Violating

Unbunded Network Elements Provisions Of The Interconnedion Agreament, Docket No. 20755, and Complaint Of
Birch Telecoom O Texas, Ltd., L.L.P. And ALT Comrrunications, L.L.C. Against Southwestern Bell Telephore
Compary For Refusal To Provide IntraLATA Equal AccessFunctiondity, Order, Docket 20745 (Pub. Util. Comm'’'n
of Texas, Dec 1, 1999).

2 Notably, the Texas PUC found that the interconnedion agreement “provides that the UNE
common transport permits a CLEC to utili ze[SBC's] common network between a[SBC] tandem and a[SBC] end
office[and it] neither differentiates between the originating and terminating side of the routing scheme nor makes a
distinction between pre- and pcst-dialing parity environments.” Texas Arbitration Award at 31.

® May 2, 2001 Response, Sworn Statement of Michad C. Auinbauh at 4.

% SBC asertsthat it need not all ow the use of shared transport to route intraLATA toll cdlsina
post-dialing parity environment because its agreements with Sage and Birch say that “[a]fter implementation of
intraL ATA Dialing Parity, intraL ATA toll cdlsfrom [CLEC][unbundled locd switching ports] will berouted ...
[to] the end user intraLATA Primary Interexchange Carrier (PIC) choice” May 2 Response, Sworn Statement of
Michad C. Auinbauh, Response to Question 4, citing Interconnection Agreement Between Southwestern Bell Tel.
Co. and Sage Telecom, Inc., App. Pricing-UNE 8§ 5.2.2.2.1.2; Interconnedion Agreement Between Southwestern
Bell Tel. Co. and Birch Telecom of Texas, Ltd., App. PricingUNE § 52.2.2.1.2. The Texas Arbitration Award
explains, however, that SBC based its argument in Texas on this ssame language, and concludes that “[t]he
Arbitratorsrejed SWBT’spaosition.” Texas Arbitration Award at 12-13.

2 We note that SBC’s resporses indicate that, in all five of the Ameritech states, it has affirmatively
oppased requests for such service before the state ommisgons. See e.g., Investigation Into Tariff Providing
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13. SBCadso arguesthat it has not violated the merger condtions because (1) the
Texas Arbitration Award imposed a new obligation that was nat in place on August 27, 1999,
andthusis not relevant to SBC' s obli gations under the merger condtions,?® and (2) SBC was not
“offering” shared transport for intraLATA toll on August 27, 1999 because it al owed Birch and
Sage to use shared transport on that date only because the PUC had temporarily enjoined it from
implementing the routing changes it propased in April. We find nomerit in either of these
contentions. It isquite dear that the Texas Arbitration Award constitutes areview of SBC's
obligations under its exsting agreaments, and nd a palicy dedsion to impose new requirements.
The abitrators st forth the isauesin terms of what the interconnedion agreanents require, and
engaged in an analysis of specific language from the agreements to determine what SBC's
obligations were.?® Moreover, SBC seansto have understood contemporaneously that the Texas
procealing was interpreting an existing agreanent, as it apparently made aguments abou the

Unbunded Local Switching With Shaied Transport, Order, Case No. 00-0700(1ll. Commerce Comm., Nov. 1,
2000), Exhibit 1(v) to Sworn Statement of Deborah A. Golden (Golden Exhibit), submitted with SBC May 2
response (investigating an Illi nois Bell Telephone Company tariff on the issue of whether Ameritech’srestrictions
on the shared transport offering are gopropriate, and spedficaly whether shared transport should be available for use
by CLECs in transporting their intraLATA toll traffic); AT&T Comrmunications of Indiana, Inc. TCG Indianapolis
Petition for Arbitration d Interconnedion Rates, Terms and Conditions and Related Arrangements with Indiana
Bell Telephore Company, Inc. d/b/a Ameritech Indiana Pursuant to Sedion 252(b) of the Telecomnunications Act
of 1996, Ameritech Indiana’' s Submisgon of Propased Order, Cause No. 40571-INT-03 at 69-71 (Ind. Util. Reg.
Comm'n, filed Oct. 10, 2000), Golden Exhibit 1(b) (proposed rulingthat Ameritech should be permitted to prohibit
AT&T’ s use of shared transport for intraLATA toll traffic); AT& T Commnunications, Inc.’s Petition for Arbitration
of Interconredion Rates, Terms, and Conditi ons, and Related Arrangements with Ameritech Ohio, Ameritech
Ohio’s Response to AT& T’ s Petition for Arbitration, Case No. 00-1188TP-ARB at 19 (Pub. Util. Comm' n of Ohio,
filed July 25, 2000, Golden Exhibit 1(k) (arguing that AT& T should not be permitted to use shared transport for
intraLATA toll traffic; Application d Ameritech Michiganfor Approval of a Shared Transport Cost Sudy and
Resolution d Disputed Isaues Related to Shared Transport, Ameritech Michigan’s Reply Brief, Case No. U-12622
(Mich. Pub. Serv. Comm' n, filed December 28, 2000) (defending a tariff filing that prohibited use of shared
transport for intraL ATA toll service); Ameritech Michigan’s Exceptions to the Propasal for Dedsion at 4-8 (filed
February 12, 2001), Golden Exhibit 1(h) (arguing that the Merger Order does not require Ameritech to allow the use
of shared transport for intraLATA toll service); Petition for Arbitration to Establish anlnterconnedion Agreement
Between Two AT&T Sulsidiaries, AT& T Comnunications of Wisconsin, Inc. and TCG Milwaukee and Wisconsin
Bell, Inc. (d/b/a Ameritech Wisconsin), Ameritech Wisconsin's Initial Post-Heaing Brief, Docket No. 05-MA-120
at 74 (Pub. Serv. Comm' n of Wisconsin, filed September 22, 2000), Golden Exhibit 1(0) (arguing that Ameritech
may prohibit AT& T’ s use of shared transport for intraLATA toll traffic).

3 In essence, SBC argues that “[i]t was not until November 4, 1999—more than two months after

the relevant date for purposes of the Merger Conditions—that the Texas PUC issued its arbitration order forcing
Southwestern Bell to accept such arequest.” SeeMay 2 Response, Exhibit C at 4. Thus (acordingto SBC), it was
not until that later date that there were “terms [ Southwestern Bell] off er[ed] to telecommunicaions cariersin
Texas' that all owed them to use Southwestern Bell’ sinterexchange network to complete intraLATA toll cdls. Id.
We note, however, that prior to August 27, 1999 the Texas PUC issued an interim order requiring SBC to offer
shared transport to Birch and Sage for the routing of CLEC-originated intraL ATA toll traffic. SeeMay 2 Responrse,
Sworn Statement of Michad C. Auinbauh, Resporse to Question 4, citing Birch Telecom of Texas, Ltd., LLP v.
Souhwestern Bell Tel. Co., Order I1sauing Interim Ruling Pending Dispute Resolution, Docket Nos. 20745& 20755
at 3 (Pub. Util. Comm' n of Texas, Apr. 26, 1999).

2 For instance, as discussed above, the abitrators pedficdly considered the significance of sedion

5.2.2.2.1.2 of the pricing appendix.
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proper interpretation o that agreement.®® Thus, although the Texas Arbitration Award was not
isued urtil November 1999, it describes obligations that were in effed in August. Moreover,
SBC’s argument that the arbitrators’ injunction demonstrates that it did na “offer” shared
transport for routing intraLATA toll cdls has no persuasive forcein light of the Texas PUC's
ultimate onclusion that SBC' s agreements already obligated it to doso.>*

14. SBC also argues that the way in which CLECs have requested to route
intraLATA traffic does not constitute “shared transport” within the meaning of paragraph 56 @
the Merger Condtions. First, SBC asserts that:

the fadliti esthat SBC’'s ILECs use to complete intralL ATA toll cdlsare distinct
from the *shared transport’ that SBC isrequired to unbunde under the
Commisgon'srules. Paragraph 56 ¢ the Merger Condtions, which by itsterms
has to dowith the terms and condti ons on which Ameritech would dffer the
shared transport UNE, therefore has nathing whatsoever to do[with theissue
under investigation].>?

Wedisagree The Merger Condtions define “shared transport” as that term is defined in
the Third Order on Reansideration and Further Notice of Proposed Rulemaking,
Implementation d the Local Competition Provisionsin the Telecomnunications Act of
1996 12FCCRcd 12460(1997). That order defines shared transport as “transmisgon
fadliti es dhared by more than ore carier, including the incumbent LEC, between end
office switches, between end dfice switches andtandem switches, and between tandem
switches, in the incumbent LEC's network.”3® TheintraLATA toll arrangements that
CLECsin the Ameritech states have requested (and that the Texas Commisgon foundto
be required in Texas) consist of routing between end dfice switches andtandem

%0 SeeTexas Arbitration Award at 9 (“acrding to [SBC], in a post-dialing parity environment, the

interconnedion agreement requires CLECsto route their intraL ATA traffic in a different manner.”). In another
context, SBC also seemsto reamgnizethat the Texas Arbitration Award did not creae new obligations, but
interpreted an existing agreement. SeeEx Parte Presentation from Edwardo Rodriguez Jr., Diredor - Federal
Regulatory, SBC, filed December 22, 2000 in CC Docket No. 00-217, Applicaion by SBC Communicaions Inc. for
Authorizaion Under Sedion 271 d the Communicaions Act to provide in-region interLATA servicein the States
of Kansas and Oklahoma (committing to “interpret ... sedions of [Kansas and Oklahoma interconnedion
agreements] in exactly the same fashion that it was ordered to” interpret identicd provisionsin Texas agreement in
the Texas Arbitration Award).

3 Moreover, we note that the language of paragraph 56 d the merger conditions made no exception

for thisissue, even though the issue was being litigated in Texas at the same time that the Commisson was
reviewing and finali zing the text of the conditions.

32 May 2 Resporee at Exhibit C, page 4.

3 Implementation d the Local Competition Provisionsin the Telecomnunications Act of 199,

Interconnedion between Local Exchange Carriers and Comnercial Mobile Radio Service Providers, Third Order
on Remnsideration and Further Notice of Propcsed Rulemaking, 12 FCC Red 12460at Appendix A, rule 51.319
(1997) (emphasis added). See47 C.F.R. §51.319.
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switches.®* Therefore, we rejea SBC's contention that the fadliti es that would be used to
routeintraLATA traffic do nd fit within the definition o shared transport.

15.  Inaddition, SBC arguesthat the Merger Order’s shared transport obligationis
restricted to the use of shared transport for purely local service and daes not extend to
intraL ATA toll routing.>> We disagreewith SBC’s assertion that the definition o shared
transport encompasses such a use restriction. The definition contained in the Local Competition
Third Order on Reconsideration does naot distinguish between purely local services and long
distanceservices. Moreover, we nate that when bah the Merger Order and the Local
Competition Third Order on Remnsideration were adopted, the Commisgon hed in place aule
prohibiti ng use restrictions on UNEs.*® Thus, we ae unpersuaded by SBC's attempt to read such
auserestrictioninto its obli gations under the merger condtions.

16. SBC'sresporsesindicaethat in al five of the Ameritech states, it has refused to
offer shared transport for end-to-end routing of intraLATA toll cdls, andindeed has
affirmatively oppased requests for such service before the state ammmisgons. It continued to do
so even after the Texas Arbitration Award made undeniably clea itsobligationsin Texas. Thus,
we find that SBC has apparently violated paragraph 56 ¢ the merger condtions, in eat of the
Amerited states.

17.  Inadditionto arguing that it has complied with the merger condtions, SBC
argues that the paragraph 56condtionisnolonger applicable. Inits more recent resporses to
the Bureau'sinqury letter, SBC argues that the requirement that it provide shared transport in
the former Ameritech states on “terms and condtions ... substantially similar to (or more
favorable than) the most favorable terms SBC/Ameritech offer[ed] to telecommunicaions
cariersin Texas as of August 27, 1999 was terminated by the Commisson’'s UNE Remand
Order.®” By itsterms, paragraph 56was “[s]ubjed to state mmmisson approva and the terms of
any future Commisgon orders regarding the obligation to provide unbunded local switching and
shared transport.”3® SBC assrts that because the UNE Remand Order addressed the obligation of
an incumbent LEC to make shared transport avail able to CLECs,* any obligationto provide

3 The Texas Arbitration Award makes clea that the routing being requested there by CLECs doesin

fad med thisdefinition. SeeTexas Arbitration Award at 7-9 and Appendix A, which contains diagrams showing
explaining that intraLATA cdlswould be routed using “option 2" as %t forth at those pages, which consists of
routing between end offices and tandems.

3 October 10 Letter at 5-9.

% See47 C.F.R. § 51.309(a), which provides that “[a]n incumbent LEC shall not impose limitations,
restrictions, or requirements on requests for, or the use of, unbundled network elements that would impair the
abili ty of arequesting telecommunicaions carier to offer atelecommunications srvicein the manner the
reguesting telecommunicdions carrier intends.”

3 July 23 Response at 7-12. Seelmplementation of the Local Competition Provisions of the

Telecomnunications Act of 1996, Third Report and Order and Fourth Further Notice of Propased Rulemaking, 15
FCC Rcd 3696(1999) (“UNE RemandOrder”).

8 SBC/Ameritech Merger Order, 14 FCC Red at 1502324, Appendix C, 1 56.
% UNE RemandOrder, 15 FCC Rcd at 386266, 11369-79.
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shared transport pursuant to paragraph 560f the Merger Conditions terminated upon release of the
UNE Remand Order.*® We disagree The UNE Remand Order was adopted on September 15,
1999, threeweeks before the SBC/Ameritech Merger Order was adopted onOctober 6, 1999**
Thus, the UNE RemandOrder canna plausibly be aonsidered a “future Commisgon ader”
under paragraph 56 of the Merger Condtions. Wereged the suggestion that the Commisgon
would have imposed amerger condtion that had already been superseded by other events that
were obviously well-known to the Commisgon at the time the SBC/Ameritech Merger Order
was adopted.

18. Evenif it were a“future Commisgon ader,” nothing in the UNE Remand Order
appeas to supersede the requirements imposed by paragraph 56. Here, again, SBC argues that
the obligationto provide shared transport extends only to the use of that UNE in connection with
purely locd service nat intraLATA toll.**> Asnoted above, however, the definition o shared
transport in the UNE Remand Order (i.e., the Local Competition Third Order on
Reoonsideration) contains no such expressrestriction, and the Commisgon's rules generally
prohibit ILECs from imposing use restrictions on UNES. Moreover, we note that in adecision
that post-dates the UNE Remand Order, the Commisson treaed an all egation that SBC had
unlawfully preduded competitors from using UNEs to provide intraLATA toll service & a
sedion 271chedlist compliance issue. Thus, by implicaion,the Commisson treged the matter
as an isaue of compliancewith the Commisson's UNE unbunding rules.*®

19.  Findly, SBC argues that the Bureau (and presumably, the Commisson) ladks
authority to adjudicate this matter based onthe merger condtions.** SBC notes that paragraph
56 states that its requirements are “subject to state mmmisson approval.” Thus, SBC assrts
that enforcement of that paragraph “requires resort to state cmmisson arbitration procedures.”
We find SBC' sinterpretation to be unsuppated by the SBC/Ameritech Merger Order, andrejed
SBC'’s attempt to persuade us not to enforce our own order. The dted clause merely refersto the
requirement that the interconnection agreements be gproved by the state regulatory body.

B. Forfeiture Amount

20. Inlight of SBC's apparent will ful and repeaed fail ure to comply with the
BC/Ameritech Merger Order, we find that a substantial propaosed forfeiture is warranted.

40 July 23 Response at 7-12.
“ SBC/Ameritech Merger Order, 14 FCC Rcd at 14712 UNE Remand Order, 15FCC Rcd at 3696
2 October 10 Letter at 10,

43 See dint Application by SBC Comnunications, Inc., Southwestern Bell Telephore Compary, and

Souhwestern Bell Commnunications Services, Inc. d/b/a/ Southwestern Bell Long Distancefor Provision o In-
Region, InterLATA Servicesin Kansas and Oklahoma, Memorandum Opinion and Order, 16 FCC Red 6237 6322-
23, 11174 (2001), remanded on aher grounds, Sprint Communications Co. v. FCC, __F.3d__ (D.C.Cir. 2001),
2001WL 1657297 (D.C.Cir).

a SBC also argues that the Commission lacks enforcement jurisdiction under sedion 251 d the Act.

May 2 Resporse, Exhibit C at 5-6. Because we base this violation on the merger conditi ons, and not sedion 251, we
need not addressthisissue.
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Sedion 503b)(1) of the Act states that any person that will fully or repeaedly fail sto comply
substantially with the terms and condtions of any license, permit, certificate, or other instrument
or authorizationissued by the Commisgon, shall be liable to the United States for aforfeiture
penalty.*> Sedion 503b)(2)(B) of the Act authorizes the Commisson to assssa forfeiture of up
to $120,00Gor each violation, a each day of a mntinuing violation, upto a statutory maximum
of $1,200,00Gor asingle ad or failureto act.*® In determining the gpropriate forfeiture
amount, we consider the factors enumerated in section 503b)(2)(D) of the Act, including “the
nature, circumstances, extent and gravity of the violation, and, with resped to the violator, the
degreeof culpabili ty, any history of prior off enses, ability to pay, and such ather matters as
justicemay require.”

21.  Inresporseto the Bureas sletter, SBC has gated that the isuue of SBC's
obligationto alow intraLATA toll traffic to be routed over shared transport fadliti es was
currently before the state cmmmisgons or state abitratorsin proceedingsin each of thefive
Ameritech states. In each o those states, SBC fail ed to offer shared transport on the required
terms and conditi ons, and affirmatively objected to requests for such service*® Thus, SBC has
apparently violated the requirements of the Merger Order in at least five instances, orein each
state. Each of theseisa @ntinuing violation, keginning on October 8, 2000(12 months after the
close of the merger), and continuing at least until the date of SBC's May 14, 2001resporse to
the Bureau's letter of inquiry in four of the five Ameritech states (i.e., Ohio, Indiana, Illinais, and
Wisconsin), and urtil March 2001in Michigan.*® Each continuing violationis potentially
subjed to the statutory maximum forfeiture of $1,200,000.

22.  Considering al the drcumstances before us, we find SBC apparently liable for a
forfeiture in the anourt of $6,000,000the statutory maximum for five continuing violations
lasting at least ten (10) days ead during the one-year period grior to this Notice of Apparent
Liability. First, the Commisgonemphasized in the Merger Order that it would hdd SBC to a
high standard of compliance, stating that “[w]e exped that SBC/Ameritech will im plement ead

s 47U.S.C. §503(b)(1)(A); seealso 47 C.F.R. § 1.80(a)(1).

46 47U.S.C. § 503(b)(2)(B); seealso 47 C.F.R § 1.80(b)(2). In September 200Q the Commission
increased the maximum forfeiture amount from $1,100000 to $1,200,000 per violation to acourt for inflation. See
Amendment of Sedion 1.80(B) of the Commisgon’s Rules, Adjustment of Forfeiture Maxima to Reflea Inflation,
Order, 15 FCC Red 18221(2000). That change became effedive November 13, 2000 See65 FR 60868 (October
13, 2000).

4 47U.S.C. § 503(b)(2)(D); seealso The Commisson's Forfeiture Policy Statement and
Amendment of Sedion 180 d the Comnisson's Rules, Report and Order, 12 FCC Red 17087 17100 (1997)
(“Forfeiture Policy Satement”); recon. denied 15 FCC Rcd 303(199); 47 C.F.R. § 1.80(b)(4).

48 Seenote 27, supra.

49 The Michigan Public Service Commisgon has required Ameritech to fil e tariffs in Michigan that

would permit CLECsto use Ameritech’s dhared transport to provide intraLATA toll. Application o Ameritech
Michiganfor Approval of a Shaed Transport Cost Study and Resolution o Disputed Isaues Related to Shaed
Transport, Opinion and Order, Case No. U-12622at 6-16 (Mich. Pub. Serv. Comm’'n, March 19, 2001). Ameritech
filed atariff offering this capability, which became effedive March 30, 2001. SeeCoreCommCommnunications, Inc.
andZ-Tel Comnunications, Inc. v. SBC Comnunications, Inc. et al., Joint Statement, File No. EB-01-MD-017 (filed
Oct. 23, 2001).
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of these condtionsin full, in goodfaith and in a reasonable manner to ensure that all
telecommunicaions cariers and the puldic ae aleto oltain the full benefits of these
condtions.”*® Semnd,we findit particularly egregious that SBC refused to make shared
transport avail able on the same terms avail able in Texas, even after the Texas Arbitration Award
made not only “ascertainably certain,”>* but abundantly clear, what SBC's obli gations under its
interconredion agreaments were. Instead, SBC has continued to argue to state @mmissons,
and to this Commission, that the Texas Arbitration Award imposed only new obligations, despite
the fad that the order states clearly that it was interpreting existing obligations. SBC’ s apparent
violations have forced ather cariersto expendtime and resources in state proceedings trying to
obtain what SBC was already obligated to provide. Third, the Commisgon hes made dear that it
will take into acaount aviolator’s ability to pay in determining the anourt of aforfeiture so that
forfeitures against “large or highly profitable entities are not considered merely an affordable
cost of doing business”®? These fadors together persuade us that we shoud propase the
statutory maximum forfeiture.

V. ORDERING CLAUSES

23. ACCORDINGLY, IT ISORDERED THAT, pursuant to section 503(b) of the
Act,>® and sedion 180 of the Commisson's Rules,>* SBC Communicaionsis HEREBY
NOTIFIED of its APPARENT LIABILITY FOR FORFEITURE in the amount of six million
dalars ($6,000000.00) for wil Ifully and repeatedly violating the Commisson's merger condtions
in the SBC/Ameritech Merger Order.

24. ITISFURTHER ORDERED THAT, pusuant to section 1.80 of the Commisson’s
Rules, within thirty (30) days of the release date of this NOTICE OF APPARENT LIABILITY,
SBC Communications SHALL PAY to the United States the full amount of the proposed forfeiture
OR SHALL FILE awritten statement showing why the proposed forfeiture shoud not be impased
or shoud be reduced.

25.  Payment of the forfeiture anount may be made by maili ng a check or similar
instrument payable to the order of the Federal Communicaions Commisson, to the Forfeiture

%0 SBC/Ameritech Merger Order, 14 FCC Red at 14858 360 (citations omitted).

> Due processrequires that parties receve fair notice before being deprived of property. Inthe

absence of notice, the courts ask whether “by reviewing the regulations and ather public statementsissued by the
agency, aregulated party ading in goodfaith would be @leto identify, with ascertainable cetainty, the standards
with which the agency expeds parties to conform.” SeeTrinity Broadcasting o Florida, Inc. v. FCC, 211F.3d 618,
628(D.C. Cir.2000), quoting General Elec Co. v. EPA 53 F.3d 1324, 1329 (D.C. Cir.1995).

2 The Commission’s Forfeiture Policy Satement and Amendment of Sediion 1.80 to Incorporate the

Forfeiture Guidelines, Report and Order, 12 FCC Rcd 17087 17099-100, 1 24 (1997). With revenues of more than
$51 blli onin the year 200Q SBC plainly fallsinto the cdegory of companies to which the Commisson was
referring.

>3 47U.S.C. § 503(b).
54 47 C.F.R. § 180.
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Coll edion Sedion, Finance Branch, Federal Communications Commisson, P.O. Box 73482,
Chicago, Illinois 60673-7482. The payment should nae the“NAL/ Acct. No.” referenced above.

26.  Theresporse, if any, must be mailed to CharlesW. Kelley, Chief, Investigations
and Hearing Division, Enforcement Bureau, Federal Communications Commisdon, 445 12
Streg SW., Room 5-C814,Washington, D.C., 20554 and must include the “NAL/Acct. No.”
referenced above.

27.  The Commissonwill not consider reducing or canceling aforfeiture in resporse
to a daim of inabili ty to pay unlessthe responcdent submits: (1) federal tax returns for the most
recent threeyea period; (2) financial statements prepared acarding to generally accepted
acourting practices (“GAAP"); or (3) some other reliable and ohective documentation that
acarately refleds the responcdent’s current financial status. Any claim of inabili ty to pay must
spedficdly identify the basis for the daim by referenceto the financial documentation provided.

28. ITISFURTHER ORDERED that a copy of this Noticeof Apparent Liabili ty shall
be sent by Certified Mail/ Return Receipt Requested to SBC Communications, ¢/o Caryn D. Mair,
Vice President-Federal Regulatory, 14011 Stred, N.W., Suite 110Q Washington, D.C. 20005.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas
Seaetary
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